
BOARD OF ZONING APPEALS 

MUNICIPAL CENTER COUNCIL CHAMBERS 

March 10, 2009 

6:00 p.m. 

 

Chairman Boyd  called the meeting to order at 6:00 p.m.  The secretary called the roll to establish a 

quorum. 

 

COMMISION PRESENT: 

Chairman Elizabeth Boyd; Mr. Henry Evans; Alderman Carole Hinely; Ms. Patricia Sherman; Mr. David 

Klevan; Mr. Lee Henwood. 

 

DEVELOPMENT STAFF PRESENT: 

Mr. Jerry Cook, Director of Economic & Community Development; Mr. Josh Whitehead, Director of 

Planning; Mr. Alan Strain, Attorney; Mr. Wade Morgan, Chief Planner; Ms. Katie Graffam, Economic 

Development Coordinator; Ms. Carmen Richardson, Secretary. 

 

Interested Individual(s) present: 

Mr. Edward R. King – 2440 Clandon Cove, Germantown, TN  38139 

Ms. April Gorham – 1800 Magnolia Tree Road, Germantown, TN  38138 

Chief Dennis Wolf – Germantown Fire Department 

 

 

Chairman Boyd called the meeting to order and established a quorum. 

 

ROLL CALL:  – Mr. Evans – present; Mr. Henwood – present; Ms. Sherman – present; Mr. Klevan – 

present; Alderman Hinely – present; Chairman Boyd – present 

 

Chairman Boyd reminded those in attendance that the Board of Zoning Appeals is a Quasi-Judicial body 

and as such, the latitude for acting on applications is somewhat limited by State Statute and City 

Ordinance.  She  also reminded those appearing before the Board that the meeting is recorded and they 

would need to identify themselves, give their address and be sworn in for the record.  She then swore in 

the staff. 

 

Chairman Boyd stated that she would like to make note that the motions made in all meetings are of an 

affirmative nature.  She stated this does not necessarily mean that the motion will be approved, but that 

the language will be in an affirmative nature when the motion is made. 

 

Approval of February 10, 2009, Minutes 

 

Mr. Evans made a motion to approve the minutes from the February 10, 2009, meeting that was seconded 

by Mr. Klevan. 

 

ROLL CALL: -- Mr. Henwood – absent; Ms. Sherman – yes; Mr. Klevan – yes; Alderman Hinely – yes; 

Mr. Evans – yes; Chairman Boyd – abstain 

 

MOTION PASSED 

 

 

SUBJECT: 2440 Clandon Cove – Request a Variance to Allow the Principal Structure to 

Encroach into the Required Rear Yard 

BACKGROUND:  
 

DATE SUBDIVISION APPROVED: The Board of Mayor and Aldermen approved Farmington East 

subdivision as Development Contract no. 227 on June 26, 1978.  The same request was on the February, 
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2009, BZA agenda.  The applicant withdrew the request to address board-members’ questions about the 

plans for the roof. 

 

DATE PRINCIPLE STRUCTURE APPROVED/BUILT:  1983 

 

PREVIOUS VARIANCES: None on file. 

 

DISCUSSION:   

 

NATURE OF VARIANCES REQUESTED:  The applicant proposes to construct a hip roof above an 

existing flat roof over a portion of the dwelling that extends into the required rear yard.  The required rear 

yard setback for the lot is 31 feet, and the dwelling is 22.5 feet from the rear property line.  Therefore, the 

proposed addition will encroach 7.5 feet into the required rear yard.   

 

SPECIFIC SECTION OF ZONING ORDINANCE: 

Sec. 23-232 (3)  Rear Yard.  There shall be a required rear yard of not less than 40 feet or 20 

percent of the average lot depth, whichever shall be less, but not to be less than 25 feet. 

 

APPLICANT’S JUSTIFICATION: The applicant bases the variance request on the other extraordinary 

and exceptional situation or condition of the piece of property, resulting in undue hardship upon the 

owner.  According to the applicant, the previous homeowner built the portion of the dwelling into the 

setback, and that he is trying to correct a chronically leaking roof.  The applicant states ―previous owner 

was allowed to build into the setback.  A portion of this room has a flat roof with a deck built on top.  The 

flat roof leaks and has caused damage to the room below.  Allowing me to build a hip roof over this 

existing deck will not increase my heated square footage nor will it extend further into the set back….‖.   

 

STAFF COMMENTS: 

 

1. According to the applicant, a previous owner built the addition that encroaches into the rear yard 

setback.  There is no record of a variance for the encroachment. 

 

2. The requested variance will allow a hip roof to be built over the existing flat roof over the addition, 

but will not increase the amount of the encroachment into the rear yard.   

 

3. The applicant has provided sketches of the existing and proposed construction. 

 

Edward King, Owner 

2440 Clandon Cove 

Germantown, TN 38139 

Mr. King stated that the basic problem is where the roof is flat and the master bedroom comes out; the 

french doors come out onto deck.  He said that he has replaced the roof a couple of times, and each time 

he has had to ―rip‖ the deck off.  Last time there was quite a bit of rot.  He feels the solution to this 

problem is to go to a hip roof connected to the house.  Chairman Boyd asked Mr. King if he had consulted 

a professional to see if there is a certain material that he could use to help stop the leakage.  Mr. King said 

the people that came out put down some really wide, shingle like material that was overlapped.  When the 

roof was repaired with this material, it was not done correctly.  Once caulked and after a while, the caulk 

cracks causing rain to run down the side of the house.  According to Mr. King, it is a constant battle, 

caulking and re-caulking…roofing and re-roofing.  Alderman Hinely advised that the concern here is that 

we have to consider if these requests for variances are true hardships.  She said that we [Board] will need 

to look at this in two different pieces; one being to make a motion to make your existing structure 

legitimate; and the second is to allow the roof over the addition.  Mr. King stated that he could guarantee 

that it is a severe hardship and a true inconvenience.  He further advised that furniture has to be moved 

constantly because of the leaks.  Mr. Evans said that because of the legislature that this body operates we 
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are limited in what we can approve.  It needs to be a real hardship, not just something that you want.  For 

that reason I will be voting for the variance that will allow your existing house to remain, but I will be 

voting ―no‖ on the second motion.   

 

PROPOSED MOTION 1:  Mr. Evans moved to approve a variance to allow the existing sunroom 

addition to the principal structure to encroach into the required rear yard, subject to the 

comments contained in the staff report and the site plan filed with the application.  Alderman 

Hinely seconded the motion. 

 

ROLL CALL: Mr. Henwood – yes; Ms. Sherman – yes; Mr. Klevan – yes; Alderman Hinely – yes; Mr. 

Evans – yes; Chairman Boyd – yes 

 

MOTION PASSED  

 
PROPOSED MOTION 2: Mr. Evans moved to approve a variance to allow the construction of a hip 

roof above the existing flat roof over a portion of the principal structure that encroaches into the required 

rear yard, subject to the comments contained in the staff report and the site plan filed with the application.  

Ms. Sherman seconded the motion. 

 

ROLL CALL: Mr. Henwood – yes; Ms. Sherman – yes; Mr. Klevan – yes; Alderman Hinely – yes; Mr. 

Evans – no; Chairman Boyd – yes 

 

MOTION PASSED  
 

 

SUBJECT: 1800 Magnolia Tree Road - Request a variance to allow an accessory 

structure to be located closer to the side property line than the height of the 

structure in the “R” Residential zoning district. 

BACKGROUND: 

 

DATE SUBDIVISION APPROVED: The Board of Mayor and Aldermen approved Project Development 

Contract 142 for the development of Germantown Meadows 1st Addition on July 13, 1973. 

 

DATE PRINCIPLE STRUCTURE APPROVED/BUILT:  The house was constructed in 1975. 

 

PREVIOUS VARIANCE REQUESTS:  On December 9, 2008, the applicant withdrew his request before 

the Board of Zoning Appeals (BZA) after concerns were raised regarding the size of the structure.  The 

applicant has amended his application for the BZA, which now involves a smaller structure requiring one 

less variance. 

 

DISCUSSION: 
 

NATURE OF VARIANCE REQUESTED:  The specific request by the applicants are to allow a 

variances for an accessory structure that is 9’ in height at the midpoint of the roof to be located 6.5’ from 

the side property line.  The primary purpose of the structure is to serve as a one-car garage. 

 

SPECIFIC SECTIONS OF ZONING ORDINANCE:  The specific request is for a variance from § 23-

236(2), of the Code of Ordinances, which states, ―Such buildings may extend into the required rear yard 

but shall be located a distance from the rear and side lot line equal to at least the height of the structure 

and not closer than five feet to any recorded easement.‖ 
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APPLICANT’S JUSTIFICATION:  The applicants are requesting the variance due to exceptional 

narrowness of the property that results in peculiar and exceptional practical difficulties.   According to the 

applicants, the location of the accessory structure is limited because the ―safety fence around the pool 

prohibits the garage from being built anywhere else.‖ 

 

STAFF COMMENTS: 

 

1. The applicants are requesting a 2.5’ variance to allow an accessory structure to be located closer 

to the side property line than the height of the structure. 

 

2. The applicants originally requested a variance for a 12’ x 20’ structure that was 11’6‖ in height 

for a total of 240 sq.ft.  This revised application reflects a variance request for an 11’ x 19’ 

structure that is 9’ in height to the midpoint of the roof for a total of 209 sq.ft. 

 

3. Should the variance request be granted, the applicants must apply for a building permit through 

the Department of Economic and Community Development. 

 

Ms. April Gorham 

1800 Magnolia Tree 

Germantown, TN  38138 

Ms. Gorham started off by saying that she and her husband would like the proposed detached structure to 

be symmetrical, angling up the driveway.  She said this would look like a structure that meets the high 

standards of Germantown.  She explained that the proposed garage will match the principle structure 

exactly—from brick, to shingles, the color, etc.  She further stated that she and her family want to protect 

their teenager’s cars, motorcycles, and other valued possessions.  She assured the Board that she would do 

everything in her power to make the structure look like a additional part of the principle structure versus a 

detached storage shed.   

 

Gary Gorham 

1800 Magnolia Tree 

Germantown, TN  38138 

Mr. Gorham said that he would like add just one more thing.  He advised that structure itself had already 

been approved; they were just asking to move it over.  Alderman Hinely replied saying that they [Board 

Members] understood. 

 

William Walker 

1790 Magnolia Tree 

Germantown, TN  38138 

Mr. Walker said that they are the neighbors to the north of Mr. and Mrs. Gorham and are very supportive 

of the Gorham’s moving the proposed building to the center of the driveway.  From talking with the 

Gorhams and the builder, Mr. Walker understands it to be a hit roof with cross work on the front.  He 

further stated that they have talked at length and he has no problem with it. 

 

PROPOSED MOTION: Alderman Hinely moved to approve a variance at 1800 Magnolia Tree Road to 

allow an accessory structure to be located closer to the side property line than the height of the structure, 

subject to staff comments and the site plan filed with this application. Mr. Henwood seconded the motion  

 
ROLL CALL: Mr. Henwood – no; Ms. Sherman – yes; Mr. Klevan – yes; Alderman Hinely – yes; Mr. 

Evans – no; Chairman Boyd – yes 

 

MOTION PASSED  
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BACKGROUND:  
 

DATE PRINCIPLE STRUCTURE APPROVED/BUILT:  1991 

 

PREVIOUS VARIANCES: None on file. 

 

DISCUSSION:   

 

NATURE OF VARIANCES REQUESTED:  The new fire station building is to be located 9.58 feet from 

the north property line, which is an encroachment of 10.42 feet into the side yard setback area.   

 

SPECIFIC SECTION OF ZONING ORDINANCE: 

Sec. 23-376 (2)c. - There shall be a required rear yard of not less than 20 feet on the side of each 

lot when adjoining all other business uses (C-1, C-2, SC-1, O). 

 

APPLICANT’S JUSTIFICATION: The applicant bases the variance request on the other extraordinary 

and exceptional situation or condition of the piece of property, resulting in undue hardship upon the 

owner.  There is an existing Wireless Transmission Facility (WTF) immediately west of the existing fire 

station building, whose location necessitates the requested variance. The City and its consultants are in 

the process of designing a new fire station building to replace the current out-dated facility.  The new 

building is planned to have 3 apparatus bays, a training room, a police dispatch office plus living and 

sleeping quarters for the firefighters.   

 

The existing WTF consists of a 100 foot-tall monopole tower, cellular telephone antennas and 

communication antennas for Germantown Fire and Police Departments.  It is located approximately eight 

feet from the existing building.  The City’s design consultants investigated several options for the 

configuration of the new building in relation to the WTF:   

1) Removal/relocation of the tower would also remove the City’s communication antennas and 

compromise its emergency communications capability.   

2) Constructing the new building around the WTF is possible would but hamper the security of 

the building, since WTF maintenance crews need 24 hour access to the tower.  A location 

within the building would also compromise the layout of the building interior.  

 3) Reduce the size of the building by eliminating one of the apparatus bays so as to meet the 20-

foot side yard setback requirement.  However, 3 bays are needed to house the City’s 

emergency response trailers and for planned additional equipment to respond to new 

development within the eastern portions of Germantown.   

4) Maintain the WTF in its existing location and shift the building northward into the 20-foot 

sideyard setback area, which requires a variance from the standard setback requirements.  City 

staff and the consultants concluded that shifting the building is the best option and requires a 

variance from the standard setback requirements.   

 

STAFF COMMENTS: 

 

4. There are two WTFs on the City’s property:  a tree-shaped tower in the southwest corner of the 

property and the monopole tower adjacent to the fire station.  The monopole tower was recently 

proposed to be removed as part of a plan to construct a new tower on the western portion of the fire 

station property.   

 

SUBJECT: Fire Station no. 4, 3031 Forest Hill-Irene Road – Request a Variance to Allow the 

Principal Structure to Encroach into the Required Side Yard 
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5. The fire station abuts the rear yard of lot 1A within the Forest Hill-Irene Commercial subdivision. 

That lot is zoned ―C-1‖ Neighborhood Commercial, is currently undeveloped and has a fifteen foot 

rear yard setback.  

 

Chief Dennis Wolf 

Germantown Fire Department 

Chief Wolf acknowledged that he was present and would be happy to answer any questions. 

 

PROPOSED MOTION: Mr. Henwood moved to approve a variance to allow the principal structure to 

encroach 10.42 feet into the required side yard, subject to the comments contained in the staff report and 

the site plan filed with the application.  Mr. Evans seconded the motion. 

 
ROLL CALL: Mr. Henwood – yes; Ms. Sherman – yes; Mr. Klevan – yes; Alderman Hinely – yes; Mr. 

Evans – yes; Chairman Boyd – yes 

 

MOTION PASSED  

 
 

OLD BUSINESS  

Mr. Evans made a motion for the memo from Josh Whitehead, dated December 12, 2008, and the report 

entitled ―Tennessee Planning Commissioner Handbook: A Closer Look at Zoning‖  to be incorporated 

into the minutes of the meetings.  It was seconded by Alderman Hinely. 

 

ROLL CALL: -- Mr. Henwood – yes; Ms. Sherman – yes; Mr. Klevan – yes; Alderman Hinely – yes; 

Mr. Evans – yes; Chairman Boyd – yes 

 

MOTION PASSED 

 

 

Meeting Adjourned at 6:35 p.m. 
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 CITY OF 

GERMANTOWN 

TENNESSEE 

1930 South Germantown Road, Germantown, Tennessee 38138-2815 
Phone (901) 757-7200  Fax (901) 757-7292   www.germantown-tn.gov  

 

 

 
December 12, 2008 
 
To:  Members of the Board of Zoning Appeals 
 
From:  Josh Whitehead, AICP, Planning Division Director 
 
Subject: Statutory Basis for Variances 
 
At its December 9, 2008, Executive Session, the Board of Zoning Appeals and 
Planning Division staff discussed the legal authority upon which the Board may 
grant variances.  I indicated that I would put together a memo to assist Board 
members on “terms of art” that Tennessee courts look to in their review of BZA 
decisions.  After doing some research on Tennessee case law, it appears that 
our courts simply refer to the language of Section 13-7-207 (3) of Tennessee 
Code Annotated, which is virtually identical to Section 23-49 (a)(4) of the 
Germantown Code of Ordinances.  I have paraphrased that language below:  
 

       Where, by reason of 
1. exceptional narrowness, shallowness or shape of a specific 

piece of property OR 
2. by reason of exceptional topographic conditions of a specific 

piece of property OR 
3. other extraordinary and exceptional situation or condition of 

such piece of property,  
 

the strict application of any regulation would result in 
1. peculiar and exceptional practical difficulties to  

OR 
2. undue hardship upon the owner of such property, 
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the BZA may authorize a variance from such strict application so 
as to relieve such difficulties or hardship. 

 

Tennessee courts look to a BZA’s articulation of the colored terms, particularly 
the bottom two, in affirming or overruling BZA decisions. In addition, I have 
attached an excellent tool for BZA members created by the Local Planning 
Assistance Office of the Tennessee Dept. of Economic and Community 
Development.  Extracted from their Tennessee Planning Commission Training 
Handbook: “A Closer Look at Zoning” published in May, 2004, the attached 
document highlights seven common questions that may arise in your review of 
variance applications (pp. 24-25). 
 
Finally, and perhaps most importantly, I will now ensure that my staff reviews 
each application thoroughly, especially with respect to the language cited above.  
We will implore applicants to either comply with state law or withdraw their 
application.  
 
As always, thank you for your continued service to the City of Germantown. 
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