
BOARD OF ZONING APPEALS  

MUNICIPAL CENTER COUNCIL CHAMBERS 

Tuesday, February 9, 2016 

6:00 p.m. 

 

The regular meeting of the Board of Zoning Appeals was scheduled and held in the Council Chambers of 

the Municipal Center on February 9, 2016. Chairman Browndyke called the meeting to order at 6:04 p.m. 

requesting the roll call. Ms. Regina Gibson called the roll of the Board and established a quorum:                                                                   

 

COMMISSIONERS PRESENT:    

Mr. Hunter Browndyke, Chairman; Alderman Mary Anne Gibson; Mr. Mike Harless; Ms. Patricia 

Sherman; and Ms. Sherri Hicks 

   

DEVELOPMENT STAFF PRESENT:   

Mr. Cameron Ross, Economic and Community Development Director; Mr. Wade Morgan, Chief Planner; 

Ms. Sheila Pounder, Planner; Ms. Regina Gibson, Administrative Secretary, and Mr. Alan Strain, 

Attorney 

 

 

The Board of Zoning Appeals is a Quasi-Judicial body and as such, the latitude for acting on applications 

is somewhat limited by State Statute and City Ordinance. This meeting is recorded and those appearing 

before the Board would need to identify themselves, give their address and be sworn in for the record.  

 

Motions made in all meetings are of an affirmative nature and does not necessarily mean that the motion 

will be approved, but that the language will be in an affirmative nature when the motion is made. 

 

1. Approval of Minutes for January 12, 2016. Shown as Agenda Item No. 3 

 

Mr. Harless moved to approve the Board of Zoning and Appeals minutes of January 12, 2016, seconded 

by Ms. Hicks, with no further comments or discussions.  

 

ROLL CALL:  Mr. Harless – Yes; Ms. Sherman – Yes; Alderman Gibson – Yes; Ms. Hicks – Yes; 

Chairman Browndyke – Yes;  

 

MOTION PASSED  

 

 

2. 7765 Dogwood Road – Approval of a Variance to Allow a Fence within the Required Front Yard to 

Exceed 30 Inches in Height on a Lot in the R District (Case No. 15-558). Shown as Agenda Item No. 

4  

 

BACKGROUND: DATE OF ANNEXATION: June 13, 1955. 

 

DATE SUBDIVISION APPROVED:  The property is not part of a subdivision.  
 

DATE PRINCIPAL STRUCTURE APPROVED/BUILT: The home was constructed in 1950. 
 

PREVIOUS VARIANCE REQUESTS:  The applicant erected an 8 foot fence along a side property line 

without a permit and was cited for this violation by the Office of Code Compliance in 2014.  A request 

for a variance to retain the existing 8 foot fence was denied by the BZA on September 9, 2014. The 

applicant was instructed to reduce the fence height to 6’ per Zoning Ordinance.  

 

DISCUSSION: SPECIFIC SECTIONS OF ZONING ORDINANCE:  The specific request is approval of 

a variance from § 6-102 (General provisions), which states fences over 30 inches in height are not 

permitted within the required front yards of lots, as specified in the zoning ordinance, with the exception 

of subdivision entrance features and attached fences/walls. 
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NATURE OF VARIANCE REQUESTED:  The property’s “R” zoning district establishes a minimum 

front yard extending 40 behind the property line.  The applicant proposes a treated pine, split rail fence 

that will be 5 feet (60 inches) in height along the Dogwood Road frontage of this subject property.  The 

fence is proposed to be located 14 feet behind the existing edge of the pavement, which is a 26 foot 

encroachment into the required front yard.   

 

APPLICANT’S JUSTIFICATION:  The applicant indicates that the reason the variance is being 

requested is “to be consistent with existing design of the neighboring fencing east of the site; creating a 

uniform and complimentary appearance”.  See pages 5-7 for a copy of the application with information 

concerning the justification for this request.  

 

STAFF COMMENTS: 
 

1. The requested variance will result in a fence that is 5 feet (60 in) in height and 14 from the front 

property line to be located in the front yard of this property. 

 

2. The existing brick wall fence on the property adjacent to the west of the site is 3 feet in height and the 

existing split rail wood fence on the property adjacent to the east (Glassman) of the site is 5½ feet in 

height and setback approximately 12 feet from Dogwood Road.   

 

3. The height of the existing brick piers located at the driveway entrance to the subject site is 6’4”. 

 

4. If the variance is approved, the applicant shall apply to the Neighborhood Services Dept. for a fence 

permit. 

 

5. The applicant submitted supplemental information and pictures to reflect a change in the property’s 

topography from north to south.  The property appears to change in grade with the street being higher 

than the property along its frontage.   

 

6. The information also indicates that the fence would assist in preventing horses that are on the 

property from getting out and creating a dangerous situation for drivers along Dogwood 

Road. 
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PROPOSED MOTION: To approve a variance to allow a fence to be up to 60 inches in height and 

located 14 feet from the front property line within the required front yard setback of 7765 Dogwood Road 

in the “R” Low Density Residential District, subject to the staff comments contained in the staff report 

and the site plan submitted with the application. 

 

Ms. Betty Fry and Marc Belz requested the board to approve their request for a 5 foot (60 inches) in 

height split rail wood fence and setback approximately 14 feet from Dogwood that would match the 

neighbors Richard and Susan Glassman all the way down to Poplar. There are horses on the property and 

there is a considerable drop in elevation which is why they were asking for the higher fence to ensure the 

horses and public safety.   

 

Mr. Steven Destefaivis explained that after viewing the property and being on it many times, any 

reasonable person driving by would see and realize immediately that esthetically the fence needs to be in 

line with the other property in order to look proper for this piece of property.  

 

After much discussion, Chairman Browndyke called for a motion. 

 

Ms. Sherman moved to approve a variance to allow a fence to be up to 60 inches in height and located 14 

feet from the front property line within the required front yard setback of 7765 Dogwood Road in the “R”: 

Low Density Residential District, as discussed, subject to the staff comments and the site plan filed with 

this application, seconded by Ms. Hicks. 

 

ROLL CALL:  Alderman Gibson – Yes; Ms. Sherman – Yes; Mr. Harless – No, not necessary concerned 

with the esthetics but the variance itself. He feels there are ways to do this since they are going to build a 

new entrance that will be setback that they could build the fence along that line as well. Understands they 

are trying to match up with the Glassman’s but there is no guarantee that the people that own the property 

to the west of you will match up with your fencing; Ms. Hicks – Yes; Chairman Browndyke - Yes 

 

MOTION PASSED 

 

2. 3175 Oak Manor Dr. - Approval of a Variance to Allow a Fence along the North Property Line in the 

Side Yard to Exceed 72 Inches in Height on a Lot in the R-E District (Case No. 16-602). Shown as 

Agenda Item No. 5  

 

BACKGROUND: DATE SUBDIVISION 

APPROVED:  The Oak Manor subdivision was 

approved by the Memphis/Shelby County Land Use 

Control Board on Sept. 9, 1979 and annexed by 

Germantown on July 8, 1998. 

 

DATE PRINCIPLE STRUCTURE 

APPROVED/BUILT: The home was constructed in 

1984. 
 

PREVIOUS VARIANCE REQUESTS:  none   

 

DISCUSSION:  

NATURE OF VARIANCE REQUESTED:  The 

specific request by the applicant is to allow a pre-

cast concrete “Fencestone” fence along the side lot 

line to be up to 8 feet in height.  The proposed 8 

foot fence will extend for approximately 70.5 feet 

along the north lot line, abutting the CSX railroad.  
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The location of the proposed fence is indicated on an attached plan.  

 

SPECIFIC SECTIONS OF ZONING ORDINANCE:  The specific request is a variance from §6-102(a) 

of the Code of Ordinances, which states, “the maximum height of any fence shall be six (6) feet.”  The 

applicants’ fence exceeds six (6) feet in height by two feet. 

 

APPLICANT’S JUSTIFICATION:  The applicant states “the north side of our property is beside the 

railroad track at Poplar Pike and Oak Manor Drive.  We planted privet shrubs to try to block the unsightly 

view of the tracks, but the railroad sprays poison that kills the plants and mows the trees down …..”   He 

notes that the property is located beside a railroad track, which is an extraordinary and exceptional 

situation that results peculiar difficulties in blocking the view of the railroad tracks from the back of their 

house.  The applicant has provided several photos to illustrate the views from and into his back yard. 

 

STAFF COMMENTS: 

1. The applicant has provided several photos to illustrate the views from and into his back yard. 

2. The railroad track is approximately 3.5 feet above the elevation of the abutting property. 

3. On Nov. 9, 1999, the BZA approved a variance to allow an 8 foot tall fence along the north lot 

line (abutting the railroad) of 3164 Oak Manor Dr. 

4. If the variance request is approved, the applicant must apply for a fence permit through the 

Department of Economic and Community Development. 

 

PROPOSED MOTION: To approve a variance for 3175 Oak Manor Drive to allow an eight foot tall 

fence along the north property line, subject to staff comments and the plans submitted with the 

application. 

 

Mr. James Patton explained that the fence he is requesting will be located 70 ½ feet past the concrete fill 

on the left of the photo and is requesting it be 8 feet tall. The Railroad track is 3 ½ feet high. He explained 

that he had planted privet shrubs there to try and block the unsightly view of the tracks but the railroad 

sprays poison that kills the plants and mows the trees down. He asks that the board approve his request to 

build an 8 foot tall fence to block the view of the railroad tracks.  

  

Chairman Browndyke called for a motion. 

 

Ms. Sherman moved to approve a variance for 3175 Oak Manor Drive to allow an eight foot tall fence 

along the north property line, subject to the staff comments and the plans submitted with the application, 

seconded by Ms. Hicks. 

 

ROLL CALL:  Ms. Sherman – Yes; Mr. Harless – Yes; Ms. Hicks – Yes; Alderman Gibson – Yes; 

Chairman Browndyke – Yes   

 

MOTION PASSED 

 

3. 7007 Poplar Avenue - Approval of a Variance to Allow an Accessory Structure to be Less Than the 

Required Minimum Distance from a Property Line in the R District (Case No. 16-603). Shown as 

Agenda Item No. 6  

 

BACKGROUND:  PREVIOUS VARIANCE REQUESTS:  The BZA on November 12, 2013, approved a 

Use on Appeal for expansion of a private school. 

 

DISCUSSION: NATURE OF VARIANCE REQUESTED:  The specific request by the applicant is to 

obtain approval to construct a wood storage building adjacent to the existing wood shop.  The proposed 

10 foot tall storage building will be placed 5 feet, 1 inch from the west property line, which is a 4 foot, 11 

inch encroachment into the standard setback distance. 
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SPECIFIC SECTIONS OF ZONING ORDINANCE:  The specific request is a variance from §23-236(2) 

which requires accessory structures over 8 feet in height to be located a distance equal to or greater than 

their height from the side lot line.  The proposed storage building is 10 feet in height to the midpoint, so 

the standard setback is 10 feet. 

 
 

APPLICANT’S JUSTIFICATION:  The applicant requests a variance based on the criteria of 

“exceptional narrowness, shallowness or shape”, stating that the “Madonna Learning Center property is 

deep and narrow.  This makes it difficult to place accessory structures so that parking and drives are not 

encroached upon.”  That condition makes for peculiar and exceptional practical difficulties, in that “the 

wood storage building needs to be adjacent to the wood shop so that the students and volunteers can 

access the wood needed for their projects.  The location shown is accessible by an ADA accessible 

handicap ramp.” 

 
STAFF COMMENTS: 

1. The wood shop building was approved by the Planning Commission and Design Review 

Commission as part of the school’s site plan. 
2. If the variance is approved, the applicant shall apply for an accessory structure permit from the 

Germantown Dept. of Economic and Community Development, Code Enforcement Division 

3. The existing wood shop and proposed storage building are highlighted on the attached site plans. 
 

PROPOSED MOTION: To approve a variance for Madonna Learning Center, at 7007 Poplar Ave., to 

allow an accessory structure (storage building) to encroach 4 feet, 11 inches into the standard setback 

from the west property line, subject to staff comments and the site plan submitted with the application. 

 

Ms Tamara Redburn w/Fleming Architects explained that this storage building structure has always been 

located on the property but was moved onto the adjacent property to the west for a year while they 

renovated their entire property. The wood storage building needs to be adjacent to the wood shop so that 

the students and volunteers can access the wood needed for their projects and the location shown has 

ADA handicap ramp accessibility which is needed for their students.  
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Mr. Charles Watson spoke in opposition of this item because there were no pictures of the structure 

presented. He explained that he is not against this item being approved but feels this information is 

important for the board to be able to make a decision.  

 

The board explained that if they voted on this item as it was presented to them and it fails then she would 

not be allowed to bring this request back to the board for 6 months unless she modified her request.  

 

Ms Tamara Redburn requested to withdraw this item until next month. 

 

WITHDRAWN BY APPLICANT 

 

 

ADJOURNMENT 

There being no further business, comments, or questions by the Commission, the Chairman adjourned the 

meeting at 6:54 p.m. 


