
FBOARD OF ZONING APPEALS  

CITY HALL COUNCIL CHAMBERS 

Tuesday, August 14, 2018 

6:00 p.m. 

 

The regular meeting of the Board of Zoning Appeals was scheduled and held in the Council Chambers of 

City Hall on August 14, 2018.  

 

1. Chairman Sisson called the meeting to order at 6:03 p.m. and announced, the Board of Zoning Appeals is 

a Quasi-Judicial body and as such, the latitude for acting on applications is somewhat limited by State Statute 

and City Ordinance. This meeting is recorded and those appearing before the Board would need to identify 

themselves, give their address and be sworn in for the record.  

 

Motions made in all meetings are of an affirmative nature and does not necessarily mean that the 

motion will be approved, but that the language will be of an affirmative nature when the motion is 

made. Each applicant has the opportunity to withdraw the application up until the time a motion is 

made. There are limitations as to when an applicant can reapply for the same request once the motion 

fails. Chairman Sisson Swore in the Staff. 

 

Chairman Sisson noted Agenda Item No. 6 – 2793 Johnson Rd (Case No. 18-825) was withdrawn by 

the applicant before the meeting. 

  

2. Chairman Sisson requested the roll call. Ms. Regina Gibson called the roll of the Board and 

established a quorum:                                                                   

 

COMMISSIONERS PRESENT: Ms. Jennifer Sisson, Chairman; Mr. Mike Harless; Ms. Rhea Clift, Jodie 

Bowdon; and Alderman Mary Ann Gibson 

   

DEVELOPMENT STAFF PRESENT: Mr. Cameron Ross, Economic and Community Development 

Director; Ms. Sheila Pounder, Planning Division Manager; Ms. Sarah Goralewski, Senior Planner; Ms. 

Regina Gibson, Administrative Secretary; Mr. Joe Nunes, Neighborhood Services Manager; and Mr. Alan 

Strain, Attorney. 

 

 

3. Approval of Minutes from the June 12, 2018 Meeting.  

 

Mr. Harless moved to approve the Board of Zoning and Appeals minutes of June 12, 2018, as discussed; 

seconded by Ms. Clift, with no further comments or discussions.  

 

ROLL CALL:  Ms. Bowden - Yes; Mr. Harless – Yes; Ms. Clift – Yes; Alderman Gibson – Yes; 

Chairman Sisson – Yes.  

 

MOTION PASSED  

 

4. 2277 West St – West Street Professional Building – Approval of Variance to Allow an Accessory 

Structure to be Less Than the Required Minimum Distance from a Property Line in the OG 

District (Case No. 17-749). Previously Known as Agenda Item No. 5 

 

INTRODUCTION:   
 

Owner/Applicant Name: Murcielago Holdings, LLC,  

  

Location: 2277 West Street 

  

Current Zoning District: “OG” Old Germantown District 

  

Description of Request: Approval of Variance to Allow an Accessory Structure (a shed) to  

Replace an Existing Non-Conforming Shed in the OG District 
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*Refer to the Disclosure Form attached for more information  

 

 
BACKGROUND: 
 

DATE OF ANNEXATION: The property is located within Old Germantown  

(Carter B Harville Survey, dated 6-13-1955)  

 

DATE SUBDIVISION APPROVED: N/A 

 

DATE PRINCIPAL STRUCTURE APPROVED/BUILT: The Shelby County Assessor of Property 

records reflects that the existing building was built in 1966 and is 9,385 sq. ft. in size and the existing 

accessory structure was built in 1980 and is 120 sq. ft. in size. 
 

 

PREVIOUS VARIANCE REQUESTS:  None. 

 

DISCUSSION: 
 

SPECIFIC SECTIONS OF ZONING ORDINANCE:  The specific request is approval of a variance from 

§ 23-525, – Nonconforming uses and structures. “a) …to permit legal nonconforming uses and 

structures, which are not permitted within the Old Germantown district, but which were 

permitted or considered legal uses and structures prior to April 23, 1984; and b)....if any structure 

existing within the district presently designated OG is damaged or totally destroyed by fire, 

wind, storm or any other calamity, the owner shall have the right to reconstruct the structure if 

such construction is commenced within a one-year period after such calamity, in the same 

location…” 
 



Board of Zoning Appeal 

August 14, 2018 

Page | 3 

 

NATURE OF VARIANCE REQUESTED:  The specific request by the applicant is for approval to 

demolish an existing deteriorated storage structure and replace it with a new structure on the 

existing 30’x8’ concrete slab in the northwest corner of the property. 
 

APPLICANT’S JUSTIFICATION:  The applicant is requesting the variance to be allowed to place a new 

shed in the same location as the current shed since “The current building is in need of massive repairs to 

make functional, however, even if repairs are made, the building will continue to deteriorate due to the 

current drainage situation on the property. There is no other place on the property to build a structure that 

will be in compliance with the current city ordinance and repairing the current structure would only be a 

temporary fix”. See the application for additional reasoning and pictures (pages6-8), included with this 

report.  

 

STAFF COMMENTS: 

1. An application for the renovations to the building entrances, exterior painting, and a revised 

landscaping plan was approved on this site by the DRC on September 26, 2017. At the DRC meeting 

on November 28, 2017, the Commission considered an application for a revised preliminary and final 

site plan that permitted the replacement of an existing fence, an extension of an existing fence and 

recommended that the applicant seek approval from the Board of Zoning Appeals to replace an 

existing, non-conforming storage shed. On January 23, 2018, a third application was considered and 

approved by the DRC to revise the preliminary and final site plan to allow modification to an existing 

patio and deck addition.  

 

2. The applicant’s request is not allowed pursuant to Sec. 23-525(b) since the existing structure is being 

removed and replaced due to disrepair not as permitted by the ordinance. The Board of Zoning 

Appeals must approve a variance to allow a new accessory building to be placed on the existing 

concrete foundation. The existing structure is grandfather into its existing location and may be 

renovated but a new structure is required to be brought into conformance with the regulations. 

 

3. If the Board approves the requested variance, the applicant shall apply for an accessory structure 

permit from Germantown. 

 

PROPOSED MOTION:  To approve a variance to allow a new accessory structure (a shed) to replace an 

existing non-conforming accessory structure (shed) in the OG District, subject to the Board’s discussion, 

staff comments noted in the staff report and the site plan submitted with the application. 
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EXISTING SHED 

 
 

NEW SHED 
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Drainage Issue: (Enlarged Pictures are included with the BZA web package) 
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BOARD DISCUSSION: 

Mr. Bruce (owner) explained that it can be seen how bad the water damage is by the 3 foot water line 

on the side of the storage building. This damaged is due to drainage in this area and neglect before he 

purchased the property. The building could possibly be repaired; however, the building is in very bad 
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shape. The new building he is proposing is two feet shorter than the one presently sitting there, and 

the new building will also have a galvanized base.  This will have weep holes that will allow water to 

flow through, in case of a significant water event and which should eliminate the possible damage to 

the new building. 

 

After much discussion, Chairman Sisson called for a motion. 

 

Ms. Bowden made a motion to approve a variance to allow a new accessory structure (a shed) to 

replace an existing non-conforming accessory structure (shed) in the OG District, subject to the 

Board’s discussion, staff comments noted in the staff report and the site plan submitted with the 

application, seconded by Ms. Clift.   

 

ROLL CALL: Mr. Harless – Yes; Ms. Clift – Yes; Ms. Bowden – Yes; Alderman Gibson – Yes, based on 

the exceptional topographic condition; Chairman Sisson – Yes, because this plan seems to address the 

drainage issue and should be allowed.  

 

MOTION PASSED 

 

 

5. 7007 Poplar Ave – Madonna Learning Center – Approval of a Use on Appeal to Allow a Wireless 

Transmission Facility (Cell Tower) in the R District (Case No. 15-512). Previously Known as Agenda 

Item No. 4 

 

INTRODUCTION:   

Case Number: 15-512 

 

Location:  7007 Poplar Ave. (Madonna Learning Center) 

 

Applicant: Prime Development Group (Michael Fahy) 

  

Property Owner: Madonna Learning Center (Jo Gilbert, Director) 

  

Zoning District: “R” Low-Density Residential District 

  

Description of 

Request: 

Use on appeal to allow a Wireless Transmission Facility (cell tower) 
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BACKGROUND: 

DATE OF ANNEXATION:  June 13, 1955.  Carter & Harville Survey. 

 

DATE PLAT APPROVED:  Madonna Learning Center (ROW Dedication Plat), recorded in 

2014.  Plat book 260, page 44. 

 

DATE PRINCIPAL STRUCTURE APPROVED/BUILT: 1983 (original school building).  

2014 (expansion). 

 

PREVIOUS USE ON APPEAL AND VARIANCE REQUESTS:  November 12, 2013 (use on 

appeal for an expansion of the school) and March 8, 2016 (variance for an accessory structure) 

 

BACKGROUND:   The Board of Zoning Appeals (BZA) approved a use on appeal to enable 

the expansion of the Madonna Learning Center on November 12, 2013.  The Planning 

Commission approved the preliminary and final site plan for the expansion on February 4, 

2014, and the Design Review Commission (DRC) approved building elevations, landscape 

plans and lighting on February 25, 2014.  On March 24 and August 25, 2015, the DRC 

approved wall signs for the school.  (The existing ground-mounted sign was approved with a 

variance by the DRC on July 23, 1996.)  On March 8, 2016, the BZA granted a variance to 

allow an accessory structure (storage building) to encroach into the side yard setback.  On 

August 22, 2017, the DRC approved 6’ high gates located behind the front yard setback. 

 

NATURE OF USE REQUESTED:  The site of the proposed wireless transmission facility 

(cell tower) is Madonna Learning Center, located in the “R” Residential zoning district.  The 

neighbor to the west is Millstone Nursery and the neighbor to the east is a single-family house.  

There are no adjoining neighbors to the immediate north or south.  The plan proposes a 140’ 
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tall monopole tower to be placed in the side yard, approximately 15’ from the west side 

property line, approximately 75’ west of the existing school building and 150’ from the curb 

of Poplar Ave.  A 21 ft. by 80 ft. equipment compound around the tower, enclosed by a 6’ 

wood fence, would be 10’ from the west side property line. 

 

SPECIFIC SECTION OF ZONING ORDINANCE:   

 

Per Section 23-86(c) (2), wireless transmission facilities are allowed within residential 

districts, with the approval of a use on appeal.   

 

Section 23-86(h) describes the specific requirements for a wireless transmission facility within 

a residential district: 1) the parcel must have a minimum of 200 feet of public street frontage; 

2) the tower must be setback from property lines a minimum distance of the tower’s height 

plus 10 feet; 3) all associated buildings and structures must meet the minimum setback 

distances of the zoning district; 4) the maximum tower height is 140 feet; 5) a minimum buffer 

strip of 50 feet is required on the outer perimeter of property; 6) the applicant’s engineer must 

provide documentation that the WTF meets or exceeds the ANSI standards for radio frequency 

emissions.  The proposed cell tower complies with the above criteria, except for #5.  An 

exception to this requirement may be considered by the Design Review Commission.   

 

Article II, Division 2 describes the project characteristics the Board of Zoning Appeals must 

review in its deliberations on the use: 1) whether or not the approval will impair an adequate 

supply of light and air to adjacent property, 2) will it unreasonably increase the congestion of 

public streets, 3) increase the danger of fire and endanger public safety; 4) or in any other way 

impair the public health, safety, comfort or welfare of the inhabitants of the city.  Further 

consideration may relate to screening, landscaping, location or other conditions necessary to 

protect property in the vicinity of the subject site. 

 

Per Sec. 23-86(c) (1), if the BZA approves the use on appeal, the Planning Commission shall 

review and approve the site plan, the Design Review Commission shall review and approve a 

landscaping and fencing plan as well as the appearance of the tower, and the Board of Mayor 

and Aldermen shall approve a development contract for the construction of the tower and the 

associated equipment compound.  

 

APPLICANT’S JUSTIFICATION:  The applicant is requesting the new wireless transmission 

facility to improve coverage and capacity issues and has provided a heat map to show this.  

The applicant has not indicated in their request if the new cell tower is intended for shared use 

among multiple carriers. (See applicant’s letter and heat maps in this staff report.) 

 

STAFF COMMENTS: 

1. The City of Germantown Information Technology staff reviewed this request and stated 

that this is an area experiencing coverage issues.  Thus, they support the request.  

2. If the use on appeal is approved by the Board of Zoning Appeals, the proposed wireless 

transmission facility (tower) shall proceed to the following Boards and Commissions for 

approval, in this order: Planning Commission for the site plan, Design Review 

Commission for landscaping, fencing and other appearance items and to the Board of 

Mayor and Aldermen for a development contract.  Following securing approvals from the 

City of Germantown, the applicant shall apply for a building permit through Shelby 

County Code Enforcement. 

 

 

PROPOSED MOTION: To approve a Use on Appeal to allow a wireless transmission 

facility (cell tower) located at Madonna Learning Center (7007 Poplar Ave.) in the “R” 
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Single-Family Residential district, subject to the Board’s discussion, staff comments noted 

in the staff report and the site plan and documents submitted with the application.  
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SITE PLAN 

(See agenda packet for full-sized plans) 
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PHOTO-RENDERING OF PROPOSED TOWER 

 
 

HEAT MAPS 
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BOARD DISCUSSION: 

Mr. Mike Fahy w/ Prime Development Group explained that the applicant, Tower Ventures, is proposing 

a new cell tower at Madonna Learning Center.  This cell tower would accommodate multiple carriers, 

some of which are currently located at other sites, and may consider relocating here.  For example, the 

existing T-Mobile tower in the MLGW transmission tower on the neighboring site cannot modify its 

tower to be compatible with upcoming technology.  Thus, it will be coming down. The separate AT&T 

tower, presently on the neighboring, is only designed to be used by only one carrier, which is AT&T. This 

existing tower is not structurally capable of carrying any other users. The 5G tower that is being proposed 

at Madonna Learning Center will be able to accommodate 4 carriers, and the intent is to have as many 

users on this tower as possible. They tried to position this tower far enough back on the property to meet 

the city’s regulation. The elevation of this property drops off 40 feet toward the back of the lot, thus the 

tower is more effective being located at the front of the site, where the elevation is higher. If something 

catastrophic happens, and the tower falls, the school is located 75 feet away from the tower.  The 

proposed tower is designed to break at 70 feet and fall down upon its self. There is no need for a 20 foot 

fence or shelter around this cell tower.  The beneficiary for this tower is Madonna School. 

 

Mr. Charles Watson (1973 Val Verde Dr., Germantown) spoke in favor of the new tower and feels it is 

necessary.  However, he would rather see the tower placed 30 feet back to the south, so more equipment 

could be added to both sides.  

 

Mr. Harless made a motion approve a Use on Appeal to allow a wireless transmission facility (cell 

tower) located at Madonna Learning center (7007 Poplar Ave.) in the “R” Single-Family Residential 

district, subject to the Board’s discussion, staff comments noted in the staff report and the site plane 

and documents submitted with the application, seconded by Alderman Gibson.  

 

ROLL CALL: Ms. Bowden – Yes, based on the shape of the property and the topography on the south 

side; Ms. Clift – Yes, for the reasons previously stated; Mr. Harless – Yes, although he still has concerns 

for it being on the Madonna property because the children are there and also recognizes that there are still 

several more steps they are going to have to go through before they get their final approval; Alderman 

Gibson – Yes, because she feels this will give a better life line coverage; Chairman Sisson – Yes, for 

issues of safety and topography.  

 

MOTION PASSED 

 

6. NEW/OLD BUSINESS: Chairman Sisson noted that Hunter Browndyke has taken a position with the 

City and would no longer be able to serve as a member of the Board of Zoning Appeals. She 

acknowledged her appreciation for the years he served on this board and the time he served as Vice-

Chairman.  

 

ADJOURNMENT 

There being no further business, comments, or questions by the Commission, the Chairman adjourned the 

meeting at 6:31 p.m. 

 


